MOORE COLLEGE: BROUGHTON LETTERS

Broughton to Coleridge, 1/5/1849

My dear Coleridge: The Letters forwarded by the ''"Penyard Park!' and "Thomas
Arbuthnot'', explaining to you the alarming poéition in which | have been placed
by the threatened éuit against me by the Bank of Aﬁstralaéia for the sum of
£219182-5-1, with interest going on at the rate of 10%, will have awakened in
yoﬁ I am sﬁre so much sympathy and anxiety for me as to make you wish to hear
again. As yet | haVe nothing definité to éay. No decision whatever has yet

: béen comé to. But I will-endéavoﬁr to giVe a éﬁccinct account of the legal
,qgeétion, which perhaps, a]thoﬁgh not drawn Qp by a lawyer may enable those
eminént profeséional péréoné to whom yoﬁ may haVe an opportunity of mentioning
it, to form Some jﬁdgment aé to the probable iséﬂe. There are two points.
Firét that the Exoré of Mr Moore (who waé a éhareholder in the Bank of
Aﬁétra]ia) had one-half yéaré DiVidend accrﬁing after his death placed to their
éredit,-and'gégg it: whereby they weré rendered partners and liable. Secondly
that the Execﬁtoré are-]iable'ﬁnder-an-Act of the Colonial Legislature (4 Vict
No 13 Secé 7, 8) aé haVing been énrolléd-in the List of proprietors recorded

in the Supr Coﬁrt. As to the firét point it ié indisputable that without any
commﬁnication with the Trﬁéteés, or any application from them, the Bank did

on 13 Janry 1842 place to théir crédit a éum of £123.4 which was afterwards
explained to be 6 moé Dividend on Mr Moore'é Shareé but after his death. Our
érror waé in not ﬁndérétanding the .legal conéeqﬁences of allowing this sum to
rémain with QS; Wé régardéd it as a mére error of account, which we gave
notice of to the Bank, and expected they onld notify the mistake in the
ordinary way and pay theméel?es oﬁt of other funds belonging to the Estate
which wére in their charge. Bﬁt’they did not:  nor did we pay the money back,
aé we oﬁght to have doné;‘and'éﬁbﬁid haVe done if we had known as much as we
'kﬁow now. On the 31ét of Janﬁary 18@2 the Bank, learning that we had not
éigned the Deed of Settlement, notified that no more would be paid to us. They

withheld the éﬁbseqhent DiVidendS (Qntil the Stoppage took place in 1843) and
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placed them in another Bank to the account of the Executoré with a prohibition

against their taking them unleéé they consented to éign the Deed. We have had

the opinion of two Counsel Mesérs Michie and Lowe. The latter says 'l am of

thé opinion that the Execﬁtors of the late Mr Moore are personally liable to

the Bank of AQstralasia as partners in the Bank of Aﬁétralia. | do not found

thié opinion on thé fact of thé»ExécﬁtorS haQing received a diVidend accruing

affér the death of Mr Moore, bécaﬁéé it appearé to me that, though the receipt

of éﬁch DiVidend would be étrong.éVidence that the Executors were dormant

partnéré, at the timé of Sﬁch recéipt, that partnership had been put an end to - fny
by the réfﬁ;al of the Bank to pay hay more DiVidendé.Qntil the Executors should <;~ L

execute the Deed.'" Mr Michie takes no notice of this, but goes upon a reverse

view of the subject: viz hot the refusal of the Bank to pay, but the refusal

of the Executors to sign: "'"this refusal'' he says 'l think did not opso facto <« iF*O-'
put. an-end to the interest of the Trustees, or work a forfeiture''. Both these

opinionS therefore might be trhe, and .yet not decide the case: because they
régard two totally differént qﬁéétionﬁ.- It doeé certainly étrike me as an
inconéiétency that the Directoré-of the Bank shoﬁ]d Seek to involve me as a
partner, onn thé groﬁnd that althoﬁgh I had not éigned the Deed | had done
that which in law ié held éqﬁi?alent in taking the DiVidend: and yet should
withhold the subsequent Dividends unless |'would sign. If the former act made
mé a partnér, thén théyvoﬁght to haQé gone on paying to me as they did to all
othér éxiéting partneré. Bﬁt whether thié‘act of the Bank put an end to the
partneréhip-and éo releaéed me, aé Mr Lowé thinks;ﬁ l.mﬁst leave to others < ¢ E
wiéer than myéelf to determine. On the second point Viz the enrolment of the
Exécﬁtoré aé mémberé of thé Bank-ﬁndér the Colonial ‘Act, | will copy out the

tituled "An & £ 2

sections, as much seems to turn upon the wording. . The Act is

in
Act to provide for the periodical publication of the liabilities and assets of

Banks in New S.W. and the registration of the names of the proprietors thereof."
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By Section 7 "it is enacted that the managing director of each such banking
company or firm, shall within 30 dayé from and after the first day of January
in every year, cause a true-and correct Liét of the names of all the persons
who Shal] be then existing proprietoré or mémberé of sﬁch companies or firms
respectiVely, with their reépective places of .abode and descriptions, to be
recorded on oath in the Officé of the Registrar of the Sﬁpr. Court: and the
éamé’ghall be opén to inépéction by any.péréon.on payment of a fee of 1s etc.'
The next Section proceeds, "And be it enacted that.eVery person whose name shall
. be éo recorded aé aforesaid Shall be conéideredvtaken and held to be a member
or propriétor of the banking company or firm in which his name shall be
recorded aé aforeéaid;-and éhall be liable to be,éﬁeq as such until a new list
of the naméé of the mémbéré or proprietoré of éﬁch banking company or firm shall
be récordéd aé aforeéaid, or until hé éhal] haQe giVen notice in the New S.W.
GoVérnment Gazette of hié rétirément f rom édch banking company or firm.'" On
the 29th Janﬂary 1841 the liét of Proprietoré waé filed on oath in the office
of the Sﬁpreme Ct. after the following form
Name Deécription Residence

Thomas Mooré (Repreéentati?eé of the late)
Coﬁnéellé opinion waé aked whéther thié made me liable. . The registration was
répéated, I may obéer?e, in the éame terms, in Janﬁaryv1842 and January 1843.
Mr Lowé éayé " reét my opinion-entirely on thé-Act by which it is enacted that
eVéry peréon whosé name 5hoﬁld be So récorded aé aforesaid (that is in a list
to bé Vérified on oath filed: in thé S. Cert) éhall be considered taken and held
to be a member of the Banking Company or firm-and liable to be sued as such etc.
Aé the nameé of the Executbr§ appéared-in theée lists | can not doubt their
liability; - and as the debt ié contfacted by the Biéhop in his personal or
priQaté capacity, | am of opinion that hié peréonal property will alone be
liable to execﬁtion. Under theée'ﬁnfortﬁnate circﬁmstances the best advice |

can giVe the Bishop of Sydney is not to increase his loss by fruitless
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litigation, but to make the best terms with the Bank.'" The other barrister says
""although | cannot agree with Mr Lowe that the mere ingertion of the name of any
party in the enrolled List of proprietoré mﬁét render him liable, | am yet
diéposed to think that Qnder the circﬂmstanceé of the present case, the fact of
the Trﬁétees and Executors of Mr Mooré béing retﬁrned in that list is an
important piece ofvevidéncé againét thém'in'any proceeding brought with the
object of making them liable to thé B. of Aﬁétralaéia jhdgment. I am inclined
to think théré is a Slight caéé fo go to a.jﬁry against the Trﬁétees upon the
,qﬁeétion of partneréhip: and for the réaéoné Stated by Mr Lowe. The case, if
éﬁcceséfﬁl, can only be againét thé Trﬁétée peféona]ly. Bﬁt the case
intrinéically ié one of so mﬁch hardéhip, that | do not think any Jury (with whom
thé qﬁégtion of partnership mﬁst reét) woﬁld eQer find a Verdict for the PIffs.
The jﬁdgment, whether for damagés or cogtéy coﬁld only be éatisfied out of the
prIQaté propérty of the Defdt.," Thié opinion, that no jury would find a

Qerdict against mé on accoﬁnt of the hardéhip of the caée, did not appear to me
to Suggéét Sﬁfficient ground of Sécﬁrity for me to Qndertake a defence upon

éﬁch a critical queétion, and againét Sﬁch a body aé the Bank of Australasia.

I had madé Qp my mind therefore that my rﬁin was ‘inevitable: and during

éé?era] dayé had beén-in commﬁnication with my Solicitor that he might ascertain
what termé of compromiée, if any, the Bank woﬁld grant me. Bﬁt during this
intérVal | waé léd to conéidér moré attentiVely the terms of the Act of Council,
and to compare them with the léga] opinioné;-and hereupon | was struck with

what appeared to me a want of fhat caréfﬁl exactnesé in them which, were | a
lawyer, would not éatiéfy me in ad?ising a client. . It appeared to me that the

: éxact import of the ‘Act waé not Sﬁpplied'by Mr Lowe'é.quotation (which his

. brother barristér éeemed to haQe folfowed without freéh reference to the
original) and that thé térm§ of the -Act had not be§_complied with in some — N

—

particulars which might be of importance. For example | observed the words were
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not "A List'" as cited; but '"a true and correct List'; meaning that it should
contain no names but of persons who should be '"then existing partners''. Now
in January 1841 we certainly were not so: inasmuch as at that time we had

done no act whatever which could afford a pretext for saying we were partners.

The éame in January 1842: when we had not_gégg the Dividend though it had been
placed to our credit. -And In Janﬁary'18h3,_if Mr Lowe's opinion were well
foﬁnded, wé had_gggéég to be partnéré‘throﬁgh the refﬁéal of the Bank to pay

" more Dividéndé. If this pléa had no other effect, it woﬂld at least aggravate
thé hardéhip of the case which Mr Michié dwelt onn. Again | could not but

- notice that instead of the names, residences and descriptions being registered

aé the Act required, not eVen So.mﬁch aé ""the names of the Executors'', as
aééﬁméd by Mr Lowe, and indeed by bofh counﬁel, were specified; but simply '"the
RépréééntatiQéé of ]até Thoé Mooré“-and no reéidence or description even to
identigy him. Aléo the RépreséntatiVeé of Moore were his Executors, and | had
again thé Liét was incorréct. 'Indéed thé wordé of the Act are very precise in
saying that ”evéry péféon whoéé namé éhall bé‘ig.recorded_gi aforesaid, shall
bé liablé”: the fair-interprétation of which appeared to me to be, that a
peréon to bé madé liable mﬁst be recordéd ”aé aforesaid" that is by name with
thé addifion of reéidence and deécription: and | coﬁ]d not but entertain a

: beliéf that any one who waS ]iablé mﬁét be éﬁedpﬁgﬂgi the name and description
Shpplied by that Liét, or coﬁld nof be sﬁéd at all. Some other minor
.objectioné aléo Strﬁck me and theréfore | drew Qp the Case afresh embodying
theéé pointé,'and éent it to the Solicitor, éaying | took the liberty of
Sﬁbmitting thé Caée in a éomewhat different point of view, and requested Counsel
once more to take it into conéidératfon, aé with,sﬁbmission to better judgments
] thoﬁght the éfféct of these expreééioné in the Act might not have been
Sufficiéntly attended to. Thié waé on the 23rd of April, eight days ago: so

that | imaging they have seen at any rate so much reason in my suggestion as to
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require time to consider whether they may not aléo turn oﬁt to be law. If | as
an Executor had knowlingly received a Dividend from the Bank, or had
intentionally applied it to the purpoée of the Trﬁst, | woﬁld not, on any
conéideration, have had recourse to any téchnical defence. But the first breach
of the Law waé on the part of the Bank inéerting the Trustees in the list of
partnéré when it is admittéd'on~all handé.we were’' not so: and this original
error ]éd them on in miétake to pay the Di?idend oﬁt of which all this allegéd
liability haS ariéen. Beéideé thié, I wrote them a letter explaining the
circﬁmétanceé of the case-and éhewing the claim which in equity | felt | had

to be rélié?ed. Their reply ié.Qéry brief -and dry, merely that 'every
Shareholder of the Bank is éﬁffering‘ﬁnder a'legal Ijability, and they cannot
éeé any différencé-in'my particﬁlar caée.” | feel therefore that as they put
if éo décidedly onn a footing of law I am jﬁétified in holding by the law
whaté?ér ité detérmination may be. | cannot bﬁt await it with intense anxiety,
Sﬁch aé at timeé | feel almoét ready to sink-ﬁnder: and yet at other times |
feel aétoniéhed at my own cheérfu]neéé. | hope | put my trust in One who has
ever been my helper and defendér: 'and~ﬁnder a persuasion that you also my

déar friénd will not withold (sic) yoﬁr'beét wishes and prayers in the season

of my distress, 1 am trﬁly and affectionately onré, W.G. Sydney.



