MOORE COLLEGE: BROUGHTON LETTERS

Broughton to Coleridge, 21/5/1849

By the Mail arrived from London this day | receiVed your Letter of 18 Decr/48
which afforded me, as your Letters alwayé do, materials for thoﬁght. There is
| believe a Ship preparing for a homeward voyage which may be detained till the
day after tomorrow: and in the hope of being in time | will not suffer the
temp]eé of my head to take any reét thié night till | have written to you: for

I have much to say.

My former letteré will have apprizéd you of the fearful predicament in which |

' waé placéd throhgh my connection with Moore‘é Truét Estate; and | have been,

and étill am, oppreéééd with caré»?ery natﬁrally to .be accounted for, inasmuch
aé total and irretrié?able rﬁih géemed to be opening‘ité jaws to swallow me up.
EVeryvbody and eQéry thing Seeméd againét me. The Biéhop of Newcastle, on whose

penetration and really légal mind, ‘and, aé the lawyers here admit, well-informed

légal mind, saw the case desperate. So did | for many weeks; and my sufferings
wére Qéry seVere. The ‘only personé from whom | coﬁ]dvobtain any comfort among
the few to whom | communicated thé matter (not more than 3 or 4) were they who
Spoké of it aé U3 Very hard caéé“. Bﬁt.thoﬁgh I knew too little of the law to
. be .able to grapple with it, | waé.éﬁfficiently alive to the natﬁre and
conééqﬁencéé of men'S-actioné-in a legal point of Qiew, to be aware that this
would aVaiI nothing. Thé opinioné of coﬁnéel were decidedly adverse. Mr Lowe
v éonclﬁdéd by éaying ”Undér fheée anortﬁnate circhmétances, the best advice |
can giVe to thé Biéhop of Sydnéy ié not to-increaée hié loés by fruitless
litigation bﬁt to make the best terms with the Bank who possibly may be induced
to take in part payment of their demand thoée dividends which have been
conditionally paid to the account of the Execﬁtoré.” The Bank, | believe, would
haVé compromiééd for a sum of EISOO:' and really 1| bel ieve (nay am sure) had |
poé#ééééd éﬁch a sﬁm | éhoﬁld at once haQé paid it down; to be free from a
con#ﬁming apprehenéion that it might éoon be Said of me '""let the extortioner

" conéﬁme all that he hath." Thﬁé affairé continhed until the 20th or 21st
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April. The Bank not pressing for an answer | had leisure to apply my mind to
the entire case; and | could now do so with more effect from having picked up
in the course of the discﬁséions which | had heard, some idea of what the
legal Qiew waé, as contradistinguiéhed from the mere sterficial view of what
waé abstractedly jﬁét with which 1 comméncéd. This led me to suspect that my
lawyeré had Slﬁrred oVér somé pointé, which if it were So woﬁld lead me to
éﬁépéct they had talkéd at random. | waé led in a way which still seems to me
extraordinary to také Qp,a point which they, if | were not mistaken, had
oVérlookéd; and on the 23rd April | drew up and Sent to them the '"Case'' afresh
in the following térmé:

"Mr Thomas Moore died Zh,Décember 1840 poéséSSed of Bank of Australia shares.
Hié Execﬁtors proQéd hié Will and Cod: on 2nd Feb 1841: previously to
which (viz on 31$t Janﬁary) the Dirs of the B. of .Australia had included
ﬁhé ”Réprésentati?eé of fhé laté Thoé Mooré”-in a liét of Proprietors
récordéd in fhe Sﬁpr. Coﬁrt aé réqﬁired by Act of Council IV Vict: No. 13.
Yoﬂr opinion ié reqﬁeéted whéthér, §o.far aé concerned the Executors, this
liét weré»not a mere nﬁllity: théy not being then ''existing proprietors"
as reqﬁiréd by fhé-Act. Sec. 7 (2) On the 13th Jany 1842 the Directors
placéd to the crédit of the Execﬁtcré in their Acct with the Bank a sum of
money which waé afterwardé explainéd to be the Dividend on Mr Moore's Bank
Shares from 1st Jany 1841 to'30.JQné.1841: aééﬁming in accordance with
théir‘own érroneoQS Liéf aforééaid that the Execﬁtoré had been partners in
fhé Bank dﬁring that'intérval; Yoﬁrﬂopinion is requested whether that sum
mﬁét neceééari]y be regarded as a'DIVidénd, or portion of the net and clear

surplus. profits divisible'amohg’the'seVeral'memberé of the said Banking

Company (See Deed of Settlement Séc'34) or whether it oQght not to be
- considered as a payment made in error, constituting a simple debt on the

part of the.receIQeré? (3) ‘On thef31$t Janry 1842 the Caéhier of the Bank
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intimated '""His (Mr Moore's Executors) are required to sign the Deed of
Settlement, and which must be done preVious to the preéent Dividend being
handed over:" (that is to say the ha]f-year'é Dividend from 1st July 1841
to 31st Decr 1841): and this and all subsequent Dividends were kept back.
Yoﬁr opinion is reqﬁested whethér the Directoré did hereby only place the
right of partnéréhip'in.abéyancé or -in an impérfect or dormant étate; or
whéfher fhéy did-actﬁally.pﬁt*an'énd to or deétroy it from the date of
their withholding the DiVIdend.(1$t Jﬁly 1841) so that at the utmost such
right (if E!EL exiéting) did not in law continﬁe except the six months
(from 1st Jany to 30 Jﬁné/h1) for which the Dividend was professedly paid.
“(4) oOn thé 29th of Janﬁary 1841, -and also on 31$t Jany 1842 and on 27th
Jany 1843 reépecti?ély, thé Directoré-filed lists of proprietors: in all
of which occﬁré the following éntry:
Name Deécription Residence
Moore Thomas RepresentatiVes of the late
'VYoﬁr opinion is reqﬁeéted (1) whether sﬁch entry is a éufficient compl iance
with the termé of the ‘Act of Coﬁnfil which reqﬁireé that ""a true and correct
Liét of the nameé of all thé peréoné who shall be then existing proprietors
or mémberé of éﬁch company with théir respective places of abode and
déécriptioné shall be recorded in the Office of the.SQpr. Court. (2) Whether
fhé words of Sect 8'(Viz)ﬁ“é9éry peréon whose name shall be so recorded as
aforééaid” do not méan récorded with with (Sic) his place of abode and
déécription: (3) whether any peréon can be .held '"liable to be sued as such',
that IS to éay aé a proprietor or member of the Banking company, unless his
name be explicitly set forth in the liét with the addition of residence and
deécription.'(Sth) By 4 Will 1V 28 Aﬁg 1833 Sec V "Execut ion upon any
jﬁdgmént obtained againét the Chairman of the Bank of Australia for the time
. béing may be leVied upon the goodé of .any member of the Bank for the time

- being. Your opinion is requested whether the criterion of who is a member
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of the Bank for the time being, muét not be soﬁght in the subsequent Act 4
Vict No. ‘13 and whether a suit onn any jﬁdgment against the Chairman can

be maintained against any peréon aé a member or proprietor unless his name
etc éhall have been recorded in strict and literal compliance with the Act

last mentioned."

Sﬁch was my Case: and | haVe waited for the Opinioné upon it till this day.
Without remo?ing my anxiety altogether, they haQe certainly returned the almost
extingﬁiéhed taper of Hope: which aé the Sweet mlnétrel OliVer Goldsmith sings
“aé darker growé the night Emité a brighter ray.'" |If by close (?) writing |

can bring them within a moderate compass | will send them to you verbatim.

”léf. lam clearly of opinion that this List was not a mere nullity as regards
thé Executoré for tho' Secn 7 reqﬁikéé the nameé to be truly and correctly
récorded, I do not think that thé wordé “So recorded" in Sec. 8 incorporate
with it by reference the wordé “trﬁly and correctly" in the 7th. |If they
did, the énactment woﬁld be.nﬁgatory; éince the effect of the List would be
only to make thoée liable who woﬁld be liable without it. Two constructions
may be pﬁt on the 8th Sec. Firét that the Liét éhall be conclusive evidence
of Partneréhip againét any peréon whoée name IS contained in it: Second
thaf it éhall be;étﬁﬁg;fgélé.é?idence, liable to be rebutted. The first
conétrﬁction is moré in accordance with the doctrine of nominal partnership,
with thé literal wording, ‘and | think with the intent of the Act: the
éecond ié more equitablé~and jﬁét. | étill continﬁe to think upon the best
reconéidération | can giVe the point, that the Court will hold the List to

. be conclﬁéi?é.e?idence.
2nd. | cannot doﬁbt that thi§ éﬁm waé meant to .be paid under Section 34 and

I think that the parties who received it would be estopped to say it was not

so paid. Thié is however qﬁite immaterial as regards the Bank of Australasia;
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for whether the receipt of the money made the Execﬁtoré partners with the
Bank of Australia inter Se, at that time | haQe no doﬁbt that it did so as
regardé third persons.

3rd. | am of opinion that the Execﬁtbrs ceaéed to be dormant partners in
the Bank aé regards third peréoné, as soon as they ceased to be in a
condition to receive a diQidend: that ié aS Soon aé they received notice

that their signing of the Deed was the condition precedent.

hth., | think there is mﬁch force in the points which are here suggested
for my consideration. . | apprehend the words ''so recorded" in the 8th Secn

mﬁgt at leaét mean thaf the nameé of the partieé éought to be made liable
shall be recorded on oath in the Sﬁpf Ct:and may mean that the List must
contain thé names of the péréoné who éhall be then, that is at the time of
fhe filing of the Liét, and not -on the firét of January, liable; and their
reépecti?e deécriptioné and placeé of .abode. Now it appears that not one of
theée requiéiteé has been complied with: the name giVen is not that of the
Execﬁtoré bﬁt of Mr Moore: -and the Execﬁtbré are only introduced by some
cﬁrioﬁé confﬁéion of ideaé aS a deécription of the deceased partner. |
think that what a.péréon woﬁ1d gather from.éﬁch an entry would be that Mr
Mooré had been a member and waé now dead;.bﬁtvnot that the Executors were
partneré. Then the deécriptioné,'by which l:ﬁnderstand the addition and
placéé of abode, aré not giQen. The Liét of 1843 neither gives a list of

shareholderé-of the 1§t of Janﬁafy nor on the 27th when it was filed; one

Ok ?'-; of the other of which muét certainly be neceséary. Neither does the list

—

appéar to bé recorded "on oath'': for Mr McKenzie only swears to the best
of hié knowledge and beliéf;-and it ié also Very doﬂbtful whether a
Commiééioner of the Sﬁpréme Coﬁrt.hath jﬁriédiction to administer the oath
réqﬁired by thié Act. For theée reasoné | am of opinion that the 7th Sec.
of thé Act haé not béen complied with-and conéeqﬁently that the 8th Secn

does not apply. | haVe some doﬁbt aS to how much of the 7th Secn is
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incorporated with the 8th by the words '"so recorded'. | think that the Act

ought to be construed strictly: and in that caée eVery reqﬁisite must be

exactly performed. (3) of course 1f the Section does not apply it will have
no effect onn the liability of the Execﬁtoré.

5th. | do not think that the 4 Vict No 13 affords the only criterion of

mémberéhip. A peréon'é namé-may bé éo imperféctly entered:in the List that

he may not be liablé ﬁnder that Act: -and yet there may exist evidence
aliﬁnde to shew that hé;ié a member within the meaning of the 5th clause of

L witl, 1v. AS | Onderétand the ‘Act, a jﬁdgment against the Chairman is

éffectﬁal againét‘any person who is a member at the time of such Judgment.

Béfore fhé paééing of the Lth Vict. e?idence of.mgmbership of every kind

waé admiséiblé; and | find nothing in that Act to narrow open to a PIff.

Undér the alteréd View with which thié caée is now presented to me, | think

thé Biéhop may rééist thé claim of the Bank with a fair proépect of success.

Thé way to try the qﬁestion would be to plead that he waé not a member: the

bﬁrdén of proof will lie onn them.  As | apprehend there will be no dispute

onn the facté - perhaps thé partieé might agree to étate a épecial case

for thé opinion of thé Coﬁrf: which might be the meané of saving some

éxpénéé to the parfieé.

'Sydnéy 16 May 1849, (signéd) Robert Lowe.

1. Althoﬁgh the recéipt of profité mﬁst generally fix the Recipient with a
Paffnéréhip liability, | do not think (haVing.regard to Secn 34 of the
Deed of Settlement) that the.Réprésentativeé of Thomas Moore became
actﬁally a partner in conséqﬁehce of the Dividend placed to the Trustees'
crédit‘ﬁnder the circs stated in the Case.

2. . 1 think the intimation by thé.Bank to the Trﬁétees, and the sdbéequent
withholding of Dividendé, as éet forth in the Caée amounts to a
repﬁdiation by the Bank of ‘any claim the Trﬁétees might have been

previously supposed to have been liable to, to be esteemed partners.
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3.

A partnership inclusive of the Trustees did not | think last more than

six months, if it existed at all. And granting that the Bank might

waive the application of the 34th Section of the Deed of Settlement,

and permit peréoné who had not execﬁted the deed to enjoy the rights
of Partners, yet hére, it ié maniféét from the correépondence, that
thé Bank névér:inténdéd;anything of the kind towardé the Trﬁstees:
and that the DiQidénd placed to the(ir) credit was a mistake, and in
éfféct acknowledged by Mr Mackenzie to be éuch afterwards.

I do not think éuch'entry ié at all a compliance with the Act of
Coﬁncil; and | am fﬁrthér of opinion onn.mﬁch consideration given to
fhéAéubjéct (with reference eépecially to the fearful effect giVen to
a proper list) that thé-entry woﬁld not -be admitted as evidence at all
fo go to a.Jﬁry. (2) Cléarly yéé (3) No, if not.actually a partner.
The Liét requiréd to be madé.oﬁt muét be of ”exiéting members of such
company'': -and | théréforé Strongly doﬁbt whether any party (not
actﬁally a Partner) whoée namé wa$>in§erted.in the List, can be
conclhéiVély boﬁnd, even if the List were perfectly correct. But the

List, so far as. it refers to Mr Moore's Trustees, being no List at all

‘under the ‘Act, cannot | think be evidence against them for any purpose.'

Archd Michie; Henderson's Bldgé, Elizabeth St North, 19/5/1849.

It is perfectly clear that in giving their opinions upon the Case first suybmitted

the coﬁnsel adViéed haétily; haVing'takeh'for'granted the very point upon which

with submission | think the case will turn: viz whether or not the record of

the names etc of the Representatives of Mr Moore was sufficiently explicit to

satiéfy the termé of the ‘Act of Coﬁﬁcil. Aé the liability to which | am afraid

of falling a sacrifice, although it be in its operation personal, is yet in its

origin attributable only to my connection with Trust property of the Church, |

feel aséﬁred that on and others will take-an interest in the question. It will
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be too late for any advice you could obtain for me to be of any service: vyet |
shall feel satisfaction in knowing that the facts may be duly exhibited to
persons. who are best qualified to form a correct legal judgment upon them: and
therefore | will Venture to set down the Claﬁées of the Acts of Council which
haVe been referred to; and are neceééary to fﬁrniéh a clﬁe to the foregoing Case

and opinions.

"4 Will IV Sec v: Be it enacted that execution onn any decree of judgment
in-any action éuit or other procéeding,.obtained against the chairman for
thé timé being of the éaid bank, may be issﬁed against and levied upon the
goodé and chattelé étc of ‘any mémbér of the Said bank for the time being in
like mannér and not otherwise than if sﬁch decree or . judgment had been
vobtainéd againét,éﬁch mémbér péréonal]y.”

"4 Victor: No 13 Séc VLL. Bé if enacted that the cashier or clerk of every

‘éﬁch banking company or firm éhall within 30vday§ from and after 1 Jany in
eQéry year, caﬁse a trﬁé*and corréct liét of the nameé of all the persons
who Shall be then existing proprietoré or members of such company, with
théir reépective places of.abodé'and.deécriptions, to be recorded on oath
in the officeé of the Régiétrar of the Supreme Court, and then same shall

. bé opén for-inépéction by any péréon reqﬁiring the same on payment of fee
of one éhilling etc etc."

"Sec VIll. And be it enacted that eVery peréon whose name shall be so
recorded aé aforeéaid éhall be considered taken and held to be a member or
proprietor of the banking company or firm in which hié name shall be so
récordéd aé aforeéaid; and éhall bé liable to.be.éﬁed as such, until a new
]iéf of the nameé Shal] be recorded aé aforeéaid, or until he shall have
giQen notice in the New S. Walés Governmént Gazette of his retirement from

such company or firm."
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Thus the matter stands at this moment: and thus | stand exposed to the risk of
a penalty quite terrible to think of; and seeing no prospect of deliverance
from it unless the point which | have suggested as to the true intent of the

VIlIIth Secn above written bring on a decision that | am not liable to be sued.

And now to tﬁrn to other matteré from which thié haé detained me too long. Be
aséﬁred my dear Coleridge that mﬁch aé | delight in the arrival of your Letters
it neQer enteré my thoﬁghté that | have a right to complain, or that you are
reqﬁiked to make apologie§,~on account of their not arriving oftener. Your
houré I am well aware mhét be all too few for the diécharge of the innumerable
occﬁpationé which eVery day bringé with it. . That yoq can fulfil them without
injury to your own health ié (éic) matter of 5ati$faction enough for me; and as
to a létfér, ] Iearn to éay to mygélf,Qﬁah s dierﬁm.cumque dabit, luero

Appone: and on sﬁch again | have sincerely congratulated myself this very 21st

May 1849,

With respect also to funds: - | mentioned long ago, did | not, that the
munificence of your contributions in times past by no means led me to expect or

claim a continuance of them. Gratitude for what has been done is my ruling

sentiment, ‘unmixed with the least alloy of discontent at being now case upon our .

—

own reéoﬁrceé. Will yoﬁ only be éo good aé to ﬁnderstand that those resources
(if So they may be called) are Qneqﬁal, in a degree which it is painful to

< contémplate, to thé exigiencieé of ohr sitﬁation; inéomuch that whenever you do
fall in with thé poséessor of the world'é good(s?) who has a disposition to lay
ﬁp tréaéﬁré in heaven, yoﬁ will not forgét oﬁr need. - Indeed | cannot get on
withoﬁt Somé little pecuniary help from England: and if by representations to
the fwo Sociéties you -and other friéndé can inflﬁence each of them to allow for
General purpoéeé.aboﬁt £150 or £200 yearly to this Diocese it will do incredible

good. My groﬁnd fbr aéking it is that | think England aé a nation is bound to

A0
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supply some aid towards the support of the Church, in a territory to which she
is now promoting so very extensive an emigration of Church men. | have written
to the Earl of Harrowby (Chairman of the Colonization Socy) representing that

if these people are to be encouraged to leave their natata solum in order that

they who can remain may dwell at ease, the latter are Qnder an unquestionable
obligation to make éome proVision for the eternal welfare of those who are to
éettlé among Qé: ‘and to endeaVer at leaét that their descendants if not
theméel?eé may not lapse into héathenfém.r I f yob étill Support this view of
the case (which is éﬁre]y reasonable) it may have the effect of increasing the
reSourceé of the Societieﬁ, and'énabling them to render very effectual service

to the cause.

I liked eQéry part of yoﬁr Letter excépt the beginning "my Ld Bp''. This was
ﬁnﬁéﬁal, and rather preparédvme for thoée.obéer?ationé (conceived | am sure in
the pﬁréét Spirit of ler-and kindneéé) which you have offered on my disposal
of Makinéon, and my intercoﬁrse with the clergy generally. | do assure you
that in neithér inétance am | conécioﬁé of the jﬁétice of the charge but | am
not displeaéed that it éhould haQe been broﬁght to my notice; because it is
good for a man to haVe-occaéionalIy éﬁch callé and opportunities to examine and
try himéelf. Bﬁt my Space nof allowing me to-'enter upon such questions now, |
will reéerve what may be éaid till my néxt Letter: which will be forwarded
next month by the Midlothian. | am preéﬁed AND ‘WEARIED WITH TRIALS of every
kind. By that éhip goeé to England a Very Qalﬁable labourer, Revd T.B. Naylor,
whom | had at length eétabliéhed at St'AndrewiS'in (sic) room of Mr Sconce.

' He now haé brokén down in conétitﬁtion under éome inécrﬁtable disease: and a
QOyage to ‘England ié the -only rééoﬁrté giVing him a chance of life, if it even
gécﬁre that. Had it not béen for the tranéit of a clergyman from Swan River
pﬁrpoéing to go on to New Zealand, whom | intercepted and detained 3 months

" here, | must haQe again been left with the charge of that Church and parish upon
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me: and if he go on his way so | shall be left. |f Mr Naylor live, you will
see him and hear much from him, which will interest yod. But alas! this is not

my only or heaviest affliction.

I haVe been compelled to 5Qspend another clergyman, a deacon whom | admitted

]aét Chriétmaé, é étﬁdént too of: St Jaé' Coll. He is | fear a weak and

waQéring yoﬁng man, who allowed himéelf to be inveigled by Sconce and acknowledges
himéelf to haVe been with him and a prieét on his~knee$ before an altar in the
R.C. Monaétery chapel. ‘And yet, at fhe Very inétant that his perversion seemed
cérfain, he drawé back, throws himéelf Qpbn me, makeé a humble and hearty
confeséion of all; and Qolﬁntarily Sﬁbmité to the éenpence of suspension. But
what it will be best to do with him | :know not. All these things are against

mé. l forwardéd yoﬁr Note to Mr Salting: ‘and promising to write again as soon

a§ | can, remain with slncére>and gratéfhllaffection my dear Coleridge, Yours

ever, W.G. Sydney.



